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Document Information and Approvals 
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Document Approvals 
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Introduction 

This policy has been devised using guidance from the Better Regulation Delivery Office (now 
Office for Product Safety and Standards), and has been the subject of consultation with the 
public and local businesses.  It covers all of the council’s enforcement powers and duties 
except those relating to the Council’s powers as Local Planning Authority which is subject to 
a separate policy. 
 
We will have regard to the Principles of Good Regulation and exercise our regulatory 
activities in a way which is:  

 

 Proportionate – our activities will reflect the level of risk to the public and enforcement 
action taken will relate to the seriousness of the offence. 

 Accountable – our activities will be open to public scrutiny, with clear and accessible 
policies, and fair and efficient complaints procedures. 

 Consistent – our advice to those we regulate will be robust and reliable and we will 
respect advice provided by others. Where circumstances are similar, we will endeavour 
to act in similar ways to other local authorities, 

 Transparent – we will ensure that those we regulate are able to understand what is 
expected of them and what they can anticipate in return. 

 Targeted – we will focus our resources on higher risk enterprises and activities, 
reflecting local need and national priorities. 

 
Amongst others, we will have regard to principles contained within the Human Rights Act 
1998, the Data Protection Act 1998, the Regulatory Enforcement and Sanctions Act 2008, 
the Code for Crown Prosecutors, and any successor legislation or codes.  This Enforcement 
Policy has itself been drawn up having regard to the Regulators Code1.  In certain instances 
we may conclude that a provision in the Code is either not relevant or is outweighed by 
another provision consideration or series of considerations.  We will ensure that any decision 
to depart from the Code will be properly reasoned, based on material evidence and 
documented. 

 
We will avoid imposing unnecessary regulatory burdens by assessing whether similar social, 
environmental and economic outcomes could be achieved by a less burdensome means. 

 
This policy can be found on the Borough Council’s website and a paper copy can be 
supplied on request. 

What is this policy for? 

This document communicates our policy in respect of our approach to dealing with non-
compliance to businesses and individuals affected by the laws we enforce and sanctions we 
have at our disposal. 
 
Authorised officers will act in accordance with this policy by being properly trained and 
qualified, by the use of peer review and through management oversight. 

When does this policy apply? 

                                                 
1 Better Regulation Delivery Office (now Office for Product Safety and Standards), 2014 “Regulators Code” 
Department for Business Innovation and Skills 
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This policy applies during all our regulatory and enforcement activities except for planning 
enforcement which draws upon its own policy – the 2024 Planning Enforcement Plan.  In 
certain circumstances other policies apply such as the Statement of Licensing Policy in 
respect of premises subject to the Licensing Act 2003 and our Taxi and Private Hire Policy in 
respect of our regulatory activity connected with the taxi and private hire trade. 
 
Matters connected to our work dealing with antisocial behaviour, neighbourhood issues and 
other community safety issues are also controlled by the Council’s Community Safety 
Intervention Policy which should be read in conjunction with this document. 

Our approach to dealing with non-compliance 

In coming to a decision over how to deal with non-compliance, we will have regard to the 
following principles which were set out in the Macrory review2. 

 

 Aim to change the behaviour of the offender. 

 Aim to eliminate any financial gain or benefit from non-compliance. 

 Be responsive and consider what is appropriate for the particular offender and regulatory 
issue, which can include punishment and the public stigma that should be associated 
with a criminal conviction. 

 Be proportionate to the nature of the offence and the harm caused. 

 Aim to restore the harm caused by regulatory non-compliance, where appropriate. 

 Aim to deter future non-compliance. 
 
We will choose a proportionate response in all cases where non-compliance is detected 
based not just on the nature of the contravention but the overall capability and capacity of 
the business or regulated person to comply, including the level of technical advice available 
to them.  In coming to a decision about proportionate response, we will weigh up the likely 
cost to the business or individual, the expected benefit to public health or safety or the 
environment from compliance as well as the seriousness of the non-contravention.  We are 
committed to applying the Primary Authority Principal for businesses which have a Primary 
Authority partnership. 

 
We encourage businesses or regulated persons to approach us where they believe they are 
non-compliant and we will offer advice as to the best way they can comply.  Where an 
approach of this nature is made, provided a willingness to comply is demonstrated, we will 
not take direct enforcement action but instead cooperate to ensure the problem is corrected. 
 
However, we will not tolerate deliberate or serious persistent non-compliance and will take 
firm action against businesses or regulated persons found to be acting in this way. 

 
Actions stemming from non-compliance can typically be separated into two categories – 
informal and formal. 

Informal Action 

We use compliance advice, guidance and support as a first response in the case of many 
breaches of legislation that are identified. Advice is provided, sometimes in the form of a 
warning letter, to assist individuals and businesses in rectifying breaches as quickly and 
efficiently as possible, avoiding the need for further enforcement action. A warning letter will 

                                                 
2 Macrory, R 2006 “Regulatory Justice, Making Sanctions Effective” Department for Business Innovation and 
Skills 
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set out what should be done to rectify the breach and to prevent re-occurrence. If a similar 
breach is identified in the future, this letter will be persuasive in considering the most 
appropriate enforcement action to take on that occasion. Such a letter cannot be cited in 
court as a previous conviction but it may be presented in evidence.  We regard a Community 
Protection Warning Notice (CPW), issued under section 43(5) of the Anti-social Behaviour, 
Crime and Policing Act 2014 as an informal warning letter along with any handwritten report 
left on site, or with the duty holder arising from any of our inspections. 
 
The term warning letter also encompasses any emailed correspondence whether or not the 
letter is attached to that email as an electronic document, or whether the warning is 
delivered in the body of the email itself. 

Formal Action 

Statutory Notices 

In respect of many breaches we have powers to issue statutory notices. These fall into three 
broad categories: ‘Prohibition Notices’, ‘Emergency Prohibition Notices’, and ‘Improvement 
Notices’. Such notices are legally binding. Failure to comply with a statutory notice can be a 
criminal offence and may lead to prosecution and/or, where appropriate, the carrying out of 
work in default or the seizure of equipment and articles. 
 
We also have a range of Antisocial Behaviour tools containing similar provisions aimed at 
stopping, starting or modifying behaviour likely to have a detrimental effect. 
 
A statutory notice will clearly set out actions which must be taken and the timescale within 
which they must be taken. It is likely to require that any breach is rectified and/or prevented 
from recurring. It may also prohibit specified activities until the breach has been rectified 
and/or safeguards have been put in place to prevent future breaches. Where a statutory 
notice is issued, an explanation of the appeals process will be provided to the recipient. 
 
Owing to the nature of the circumstance, emergency notices will be issued without any 
recourse to preliminary stages. For other types of notice, the decision to serve will be based 
on 
 
 

 The severity of the situation 

 The response to any informal attempts to rectify the situation 

 Whether there is a duty to serve a notice in the circumstances 

 The past history of the premises 

 Our overall confidence in management 

 The outcome of considerations under any established framework or guidance such 
as the Enforcement Management Model for Health and Safety contraventions and 
the enforcement guidance document for Housing Act contraventions. 

 Any legislation specific considerations which must be met prior to serving of the 
notice 

 
Some notices issued in respect of premises may be affixed to the premises and/or registered 
as local land charges. 

Fixed Penalties 

We have powers to issue fixed penalty notices in respect of some breaches. A fixed penalty 
notice is not a criminal fine and does not appear on an individual’s criminal record. 
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If a fixed penalty is paid in respect of a matter we will not take any further enforcement action 
in respect of that breach. Payment of a fixed penalty does not provide immunity from 
prosecution in respect of similar or recurrent breaches. We are only able to issue fixed 
penalty notices where we have specific powers to do so and where we have adequate 
evidence of a crime. 
 
Fixed penalties will be issued at the amount specified by statute.  Where there is a facility to 
vary the amount payable and where the Council has decided to offer this variation, the 
amount will be specified by the Council.  For example, certain provisions provide for a 
discount in respect of early payment. 
 
Where fixed penalties are available for an offence, it will normally be policy to offer discharge 
of the matter via fixed penalty.  This offers the advantage of dealing with the matter more 
promptly, avoiding costly court time and acts as an immediate disincentive for further 
offending.  If fixed penalty notices are available, their issue is at our discretion. In some 
circumstances, in particular where breaches are serious or recurrent, it may be that 
prosecution is more appropriate than the issue of a fixed penalty notice. 
 
Where a fixed penalty is not paid, following reasonable enquiry, we will normally take that 
matter to prosecution or other enforcement subject to a final review of the evidential and 
public interest tests. 
 

Civil Sanctions 

Civil sanctions are a decriminalised route available in respect of certain housing offences.  
The operation of these sanctions is covered by a separate policy adopted by the Council.  
We will apply the same evidential and public interests tests as a prosecution when deciding 
whether to offer a discharge of the matter via civil sanction and we will follow the process 
laid out in law and guidance when operating the civil sanction scheme. 
 

Injunctive Actions, Enforcement Orders etc. 

In some circumstances we may seek a direction from the court (in the form of an order or an 
injunction), that a breach of notice or other serious matter is rectified and/or prevented from 
recurring. We may consider this step when we feel other remedies are insufficient or the 
harm being caused requires rapid redress.  The court may direct that specified activities be 
suspended until the breach has been rectified and/or safeguards have been put in place to 
prevent future breaches. 

 
Failure to comply with a court order constitutes contempt of court, a serious offence which 
may lead to imprisonment. 

 
We are required to seek enforcement orders after issuing some enforcement notices, 
providing the court with an opportunity to confirm the restrictions imposed by the notice. 
Otherwise, we will usually only seek a court order if there are serious concerns about 
compliance with voluntary undertakings or a notice. 
 
Chapter 4 of Part 2 of the Housing and Planning Act 2016 has widened the circumstances 
where rent repayment orders can be sought.  We will normally seek a rent repayment order 
where a landlord has been prosecuted and found guilty of a relevant offence.  Where we 
haven’t prosecuted but have used another sanction such as a simple caution or financial 
penalty, we will assess on a case by case basis whether to seek a rent repayment order.  In 
doing this we will look at the gravity of the situation, the length of time the offence persisted 
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for, the general record and approach of the offender and degree of harm posed by the 
offence. 
 

Simple Caution 

We have the power to issue out of court disposals when dealing with adult offenders.  
Simple cautions may be suitable as a means of dealing with low-level, mainly first time 
offending where there are no fixed penalty options and a criminal prosecution is not justified.   
It will only be used where a person admits an offence and consents to the simple caution. 
Where a simple caution is offered and declined, we are likely to consider prosecution. 
 
Simple cautions will be used in accordance with the most recent relevant Ministry of Justice 
Circular and other applicable guidance. 
 

Prosecution 

We may prosecute in respect of serious or recurrent breaches, or where other enforcement 
actions, such as voluntary undertakings or statutory notices have failed to secure 
compliance. We may also take a prosecution where the offender is unwilling or unable to pay 
a fixed penalty as a court has a greater range of non financial sanctions available to it. When 
deciding whether to prosecute we will have regard to the provisions of The Code for Crown 
Prosecutors as issued by the Director of Public Prosecutions. 

 
A finding of guilt at trial will result in a criminal record. The court has a range of sentencing 
powers including the imposition of a fine, community sentences and custodial sentences.  
The court may order the forfeiture and disposal of non-compliant goods and/or the 
confiscation of any profits which have resulted from the breach. Prosecution may also lead, 
in some circumstances, to the disqualification of individuals from acting as company 
directors. 

 
In deciding whether or prosecute or not, we will consider the following matters. 
 
The gravity of the offence(s) such as 

 Whether there has been a blatant disregard for the law, negligence or deliberate intent 

 Whether there has been persistent poor standards or poor practice 

 Whether there has been, or currently exists a significant risk of ill health or injury as a 
result of the legal contravention 

 Whether the contravention(s) have caused serious public alarm 

 Whether those affected are particularly vulnerable 
 
The general record and approach of the offender, for example  

 Repeated breaches of legal requirements or licence conditions or various breaches of 
multiple concern where it appears the individual or business is unwilling or unable to deal 
with these. 

 Failure to comply with a statutory notice where the contravention is of significant concern 
and/or persistent. 

 Any previous convictions or cautions relevant to the offence. 

 Any previous enforcement such as statutory notices and advice which is relevant to the 
offence. 

Refusal/Suspension/Revocation of Licences 

We issue a number of licences and permits and we also have a role to play in ensuring that 
appropriate standards are met in relation to licences or registrations issued by other 
agencies. Most licences include conditions which require the licence holder to take steps to 
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ensure that, for example, a business is properly run. Breach of these conditions may lead to 
a review of the licence which may result in its revocation or amendment. 
 
When considering future licence applications, we may take previous breaches and 
enforcement action into account and we have a specific Private Hire and Hackney Carriage 
Policy incorporating a Penalty Points scheme. 
 
Where non-compliance exists, we will offer advice as to the best way to comply and 
distinguish between good practice advice and what is required to meet a statutory minimum. 
 
Where non-compliance exists we will provide an opportunity for dialogue by publishing direct 
dial telephone numbers, email addresses to communicate our reasons for the advice, 
actions or decisions.  This commitment does not extend to situations that require an 
immediate enforcement action to prevent or respond to a serious breach or where providing 
such an opportunity would be likely to defeat the purpose of the proposed enforcement 
action. 
 

Recovery of enforcement expenses 

Certain Acts of Parliament and Regulations provide for the recovery of costs of expenses 
from those who have been the subject of enforcement action.  It is the policy of Epsom & 
Ewell Borough Council to recover the full costs of such enforcement where the law allows, 
unless there is a compelling case not to.  This is separate and additional to any claim for 
costs arising from a successful criminal prosecution. 

Conduct of Investigations 

Our Constitution is available on our website and contains a register of officers and the 
provisions under which they are authorised to act on behalf of the Council. Each officer is 
responsible for day to day management of investigations and for making decisions on 
enforcement action in line with this policy.  The relevant line manager has responsibility for 
oversight of their team’s enforcement. 

 
Where a shared enforcement regime exists such as certain fire safety, public safety and 
health and safety legislation, liaison occurs at an officer level with relevant members of the 
counterpart enforcement body.  This is also the means by which intelligence is shared into 
potential offences or non-compliance in businesses regulated by more than one enforcement 
body.  Under Data Protection Act exemptions, we will share personal and other information 
relating to individuals and companies where a legal basis exists for doing so. 

 
From time to time it is necessary to regulate ourselves in premises which the Council have 
an interest.  For example in food safety, licensing and some pollution control functions we 
are the sole regulator. In these circumstances this policy will still apply up until the formal 
stage of enforcement which will instead be replaced with a report being sent to the Director 
or Chief Executive and the expectation that corrective action will be effected in the same way 
as a statutory notice.  If the Director or Chief Executive is implicated, the matter will instead 
be referred to the Council’s Monitoring Officer. 

 
It is understood that English may not be the first language for some businesses and that 
consequently there may be some difficulty in understanding legal requirements. This is why 
we will offer a verbal explanation of what is required in addition to documentation relating to 
any enforcement action.  Compliance will be assessed on a factual basis taking into account 
the effort the business or individual has put into becoming compliant and any mitigation 
which may exist. 
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We will make revisits shortly after expiry of improvement notices to assess compliance with 
the notice.  Where non-compliance was dealt with by an informal means we will check these 
at the next routine inspection unless the matter is deemed by us to be significant. 
 
In some cases we may decide not to investigate a complaint at all.  Where this happens it 
will normally be because the complaint has previously been dealt with and there are no 
significant new factors involved or, having assessed the substance of the complaint, it does 
not appear to us to be actionable.  In these circumstances we will record our decision and 
update the informant accordingly. 
 
Where we detect breaches of law which is best dealt with by a counterpart enforcer (either 
internally to the Council or externally), we will refer the matter to them.  Where we receive 
intelligence of non-compliance from other enforcement agencies we will normally carry out 
an independent investigation to confirm the facts of the case. 
 
Where available, we use national risk assessment criteria to determine inspection frequency.  
Where we are made aware of possible non-compliance (typically by complaint from a 
member of the public), we will evaluate the facts to hand and either make a separate 
additional visit, bring forward any pending or future inspection or make a note on the file to 
assess the situation at the next contact opportunity with the business. 

 
Where we are required to investigate alleged breaches we will comply with the relevant 
sections of the Police and Criminal Evidence Act 1984, the Criminal Procedure and 
Investigations Act 1996, the Regulation of Investigatory Powers Act 2000 the Criminal 
Justice and Police Act 2001, the Human Rights Act 1998 and codes of practice of guidance 
published under these. 

   
These Acts and associated guidance control how evidence is collected and used and give a 
range of protections to the public and potential defendants.  Additional legislation provides 
for a range of powers of entry for the efficient execution of our duties.  Many of these 
statutory instruments contain an offence of obstruction.  Where a criminal investigation is 
underway, we will periodically review whether it remains in the public interest to continue 
with the investigation. 

 
We undertake to notify both potential defendants and witnesses of the outcomes of our 
decisions of enforcement action and any rights of appeal or representation which exist. 

Review of this policy 

This policy will be reviewed in light of any revisions to the Regulator’s Code, relevant 
legislation or guidance.  Any administrative changes will be carried out under delegated 
authority.  Any changes in policy will be formally adopted by the necessary decision making 
body of the Council. 

 
This policy has been the subject of consultation with the local business community.  We will 
consult once again if we propose to change the policy in any way (other than purely 
administrative changes). 

Comments and Complaints 

We operate a comments and complaints policy which can be accessed by telephoning the 
Council’s Contact Centre on 01372 732000 or on the website at www.epsom-ewell.gov.uk.  
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In addition, most modern legislation has a right of appeal available to those being regulated.  
In the first instance however we encourage a dialogue to resolve points of difference before 
it becomes necessary to formally complain. 

 


